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JURISDICTION
The jurisdiction of the Supreme Court is invoked under Utah
Code Ann. § 63-46b-16.

The decision of the Utah State Tax

Commission is final.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
I.

Whether the Petitioner is liable for Utah sales tax where

the Petitioner contracted to deliver materials to an out-of-state
purchaser and the materials were delivered to the purchaser by an
agent

of

the

Petitioner.

(Material

sales

to

out-of-state

purchasers delivered by an agent of the Petitioner.)
II.

Whether the Petitioner is liable for Utah sales tax where

the Petitioner contracted to delivered materials to an out-of-state
purchaser and the materials were delivered to the purchaser by the
Petitioner or were picked up by the Purchaser.

(Material sales to

out-of-state purchasers delivered by the Petitioner or picked up in
Utah by the purchaser.)
III. Whether the Petitioner is liable for Utah sales tax on
building materials purchased

by

the Petitioner

in the state

specifically to be used in connection with a construction contract
where the Petitioner was obligated to construct real property
improvements on land located outside the State of Utah.
purchases used in construction
improvements.)

1

(Material

of out-of-state real property

IV.

Whether the Petitioner is liable for Utah sales tax on

certain sales for resale.
V.

(Sales for resale.)

Whether the Petitioner is liable for the negligence

penalty

with

respect

paragraph III above.

to the

alleged

deficiencies

listed

in

(Negligence penalty.)

STATEMENT OF THE CASE
This case comes before the Supreme Court on a Petition for
Review

from proceedings before the Utah State Tax Commission

("Commission").
The case involves whether Tummurru Trades, Inc. ("Petitioner")
is liable for sales tax with respect to certain out-of-state sales,
certain sales for resale and for the negligence penalty.
The Commission issued Findings of Fact, Conclusions of Law and
Final Decision on April 26, 1989, holding that (I and II) certain
sales by the Petitioner were not sales in interstate commerce,
(III) certain purchases were not in connection with transactions in
interstate commerce, (IV) certain sales were not sales for resale,
and (V) the Petitioner is liable for the negligence penalty.
The Petitioner seeks a review of the Commission's Findings of
Fact, Conclusions of Law and Final Decision.

GOVERNING STATUTES
This matter involves the construction of Utah Code Ann. as
follows:
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Issue(s)

Utah Code Annotated

I#IIfIII,IV,V

§ 59-12-103(1)(a), concerning the
imposition of the sales and use tax
on retail sales.

IV

§ 59-12-102(8),
concerning the
definition of a retail sale for the
purpose of excluding sales for
resale.

I,II,III

§ 59-12-104(12), concerning the
exception of sales in interstate
commerce.

V

§ 59-1-401(3)(a), concerning the
imposition
of
the
negligence
penalty.

This matter also involves the construction of the Rules of the
Utah State Tax Commission as follows:
Issue(s)

Sales and Use Tax Rules

I, II, III

R865-44S,
concerning
sales
in
interstate commerce pursuant to Utah
Code Ann. § 59-12-104

III

R865-58S, concerning materials and
supplies sold to owners, contractors
and repairmen of real property
pursuant to Utah Code Ann. § 59-12102 and § 59-12-103.

The taxable periods involved are the periods ending 12/31/84,
3/31/85, 12/31/85, 6/30/86, 12/31/86, 3/31/87, 6/30/87 and 9/30/87.

STATEMENT OF FACTS
The Petitioner

is a Utah Corporation with

its place of

business in Hildale, Utah. (Hearing Transcript (hereinafter l!T.fl) .
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The Petitioner is engaged in the business of constructing
modular

and

other

buildings,

selling

building

wholesale and selling building materials at retail.
I.
agent

materials

at

T. at 25.

Material sales to out-of-state purchasers delivered by an

of

the Petitioner*

Petitioner

contracted

to

During
sell

to

the periods
certain

involved, the

customers

building

materials, the total purchase price of which was $ 11,137.02.
Copies

of

the

invoices

contained in Exhibit 1.

representing

these

transactions

are

T. at 104.

At the hearing in the case, Richard Holm, the president of the
Petitioner, testified

(T. at 34-51) that all of the invoices

contained in Exhibit 1 represented material sales to out-of-state
purchasers, and in each instance, the materials were delivered by
agents of the Petitioner to the purchaser at an out-of-state
location.
II.

T. at 34.
Material sales to out-of-state purchasers delivered by

the Petitioner or picked up in Utah by the purchaser*

The

Petitioner was obligated to make deliveries outside the State of
Utah, the total sales prices of which was $ 134,455.57. Copies of
the invoices representing these transactions are contained in
Exhibits 3 (T. at 106) and 3a (T. at 107).
At the hearing in the case, Richard Holm, the president of the
Petitioner, testified that the invoices contained in Exhibits 3 and
3a represent purchases of materials sold to out-of-state customers
which were part of larger packages where, for some reason, the
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items in Exhibits 3 and 3a were not delivered at the time the
initial or basic order was delivered.

T. at 58.

Mr. Holm also testified that these purchases were separated
from the basic packages on most occasions because they were not
available at the time the basic package was delivered by the
Petitioner.

T. at 61.

In all cases where the items were picked up by the purchaser,
even though it was the Petitioner's obligation to deliver, it was
always the purchaser's choice to do so.
III. Material purchases used in construction of out-of-state
real property improvements.

During the periods under review, the

Petitioner purchased materials to be used by it in connection with
construction projects undertaken by the Petitioner at out-of-state
locations. The Petitioner and the Commission have agreed that the
cost to the Petitioner of these materials is the total sum of
$ 576,841.17.

See Petition for Redetermination, page 4.

A list of the projects ("Projects") and their locations is as
follows:
Project
Pinion Post Office
Western Village RV Jacob Lake
Crew Quarters
Pinion Staff Housing
Pinion School Addition
Pinion Maintenance Building
Kayonta Staff Housing
Jicaulla Housing
Pinion/Juddito
Kaibab-Piute
Linstrom House
Groutage House
Aqua & Elk Road
Department of Public Safety

Location
Arizona
Nevada
Arizona
Arizona
Arizona
Arizona
New Mexico
Arizona
Arizona
Arizona
Arizona
Arizona
Arizona

At the hearing in the case, Richard Holm, the president of the
Petitioner, testified as follows:
(a)

Under the terms of all of the Project construction

contracts, the Petitioner was required to provide all of the
materials and

labor or to hire subcontractors

to perform

services.
(b)

All of the construction contracts were negotiated

and signed outside the State of Utah.
(c)

All of the Projects involved the construction of

real property improvements on land located outside the State
of Utah.
(d)

All of the materials used in the construction of the

Projects were purchased specifically for and was essential to
the construction of the Project.
(e)

The Petitioner was required to pay, and did in fact

pay, Arizona use tax on the materials used in the Arizona
construction even though, in some instances, the materials
were delivered to the Petitioner within the State of Utah and
then transported by the Petitioner to the construction site.
IV.

Sales for Resale.

During the periods

involved, the

Petitioner sold to certain customers building materials, the total
sales price of which was $ 75,793.42.

Copies of the invoices

representing these transactions are contained in Exhibit 2.

T. at

105.
At the hearing in the case, Richard Holm, the president of the
Petitioner, testified that all of the invoices contained in
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Exhibit 2 represented material sales to purchasers where the
purchasers had, in the past, provided the Petitioner with a resale
number or had provided, in the past, proper documentation that they
were exempt.
V.

T. at 52.

Negligence Penalty.

The Commission proposed the negligence with respect to the
portion of the deficiency relating to material purchases used in
construction of out-of-state real property improvements.
The Petitioner's records clearly reflected the amounts which
were incurred by it in connection with the purchases within the
state which were used in out-of-state construction jobs.
The failure of the Petitioner to report and pay sales tax on
these purchases was occasioned by a good faith belief on the part
of the Petitioner that such purchases, solely for use on out-ofstate construction jobs, were not subject to sales tax inasmuch as
the materials were to be used in connection with a transaction in
interstate commerce.

SUMMARY OF THE ARGUMENT
The Utah sales and use tax statutes provide an exemption from
the applicability of the tax on the sale or use of property which
the State of Utah is prohibited from taxing under the Constitution
or laws of the United States or under the laws of the State of
Utah.

Utah Code Ann. § 59-12-104(12).
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Issue I, Material sales to out-of-state purchasers delivered
by an agent of the Petitioner, and Issue II, Material sales to outof-state purchasers delivered by the Petitioner or picked up in
Utah by the purchaser.
During the periods under review, the Petitioner entered into
contracts for the sale of building materials to vendees located
outside the State of Utah (i.e. in Arizona, New Mexico and Nevada) .
Under these contracts, the Petitioner was obligated

to make

delivery to the vendee outside the State of Utah.
The Commission determined that the evidence does not support
a conclusion that in fact the materials were delivered by the
Petitioner to the purchaser outside the State of Utah (Issue I) and
that the evidence does not support a conclusion that in fact the
materials were delivered to the purchaser outside the State of Utah
where the vendee, on his own volition, picked up the materials
within the State of Utah (Issue II) .
The evidence in the case establishes that in the case of the
transactions referred to in Issue I (the transaction described in
Exhibit 1), the materials were in fact delivered out of state to
the purchasers by agents of the Petitioner, and in the case of the
transactions referred to in Issue II (the transactions described in
Exhibits 3 and 3a) , the materials were in fact picked up by the
purchaser on his own volition.
Therefore, the transactions described in Exhibits 1, 3 and 3a
are exempt from sales tax under Utah Code Ann. § 59-12-104(12).
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Issue III, Material purchases used in construction of out-ofstate real property improvements.
During the periods under review, the Petitioner entered into
contracts for the construction of real property
outside the State of Utah.

improvements

In connection with the construction of

these real property improvements, the Petitioner used building
materials which it had purchased within the State of Utah and had
transported them out of state (i.e. to Arizona, New Mexico or
Nevada) to be used by them in the construction of the out-of-state
improvements.
The Commission has determined the purchase by the Petitioner
of these materials within the State of Utah as a Utah transaction
since the Petitioner took delivery within the State of Utah, and
thus, the purchases are subject to sales tax in Utah. In addition,
the

Commission

has

determined

the

transactions

are

not

in

interstate commerce.
Inasmuch

as the materials were not converted

into real

property within the State of Utah there was no taxable event within
Utah and that the taxable event was in any event out of state where
the real property improvements were constructed.
Under the rules, the transactions are in interstate commerce
under Utah Code Ann. § 59-12-104(12), and therefore, exempt from
Utah sales tax.
Issue IV, Sales for resale.
The evidence clearly shows the Petitioner, over extended
periods of time, has received sufficient documentation to
9

substantiate that the purchase was for resale.

Accordingly, the

transactions are not subject to sales tax.
Issue V, Negligence Penalty.
The Petitioner is not liable for the negligence penalty
inasmuch as, in good faith, they believed the purchase of materials
for use in out-of-state real property construction projects were
not subject to sales tax.

ARGUMENT
Issue I, Material sales to out-of-state purchasers delivered
by an agent of the Petitioner.
The

guestion

here

is whether

the

record

supports

the

Petitioner to the effect that the sales were in fact out of state
sales, and if so, whether in fact delivery was made outside the
State of Utah by agents of the Petitioner.
The uncontroverted testimony of Richard Holm was that after
having reviewed all of the invoices, he was able to testify that he
was familiar with all of the transactions involved and that he
knew, based on his personal knowledge, that in the case of each of
the sales, the materials were ordered from outside the State of
Utah under the terms of the understandings with the purchaser, and
the Petitioner was obligated to make delivery outside the State of
Utah and in fact such delivery was made by an agent of the
Petitioner.
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Issue II, Material sales to out-of-state purchasers delivered
by the Petitioner or picked up in Utah by the purchaser.
The Examining Officer apparently selected these items for
taxability inasmuch as they were not clearly identifiable as a part
of a package of materials sold to an out-of-state purchaser.
The uncontroverted testimony of Richard Holm was that after
having reviewed all of the invoices, he was able to testify that he
was familiar with all of the transactions and could testify that in
fact the invoices were part of a package order where the Petitioner
was obligated to make delivery out of state and that either the
Petitioner

did

in

fact made

delivery

out of state, or the

purchaser, for the purchasers own reasons and on the purchaser's
own volition, the purchaser had chosen to pick up the materials
from the Petitioner within the State of Utah.
Issue III, Material purchases used in construction of out-ofstate real property improvements.
The salient facts concerning this issue are as follows:
1. The Petitioner entered into contracts for the construction
of a real property improvements located on real property outside
the State of Utah.
2. The materials were ordered by the Petitioner specifically
for the job and were delivered to the Petitioner within the State
of Utah.
3.

The materials were transported by the Petitioner to the

out-of-state construction site and used in the construction of a
real property improvements.
11

4.

The Petitioner paid use tax to the foreign state (i.e.

Arizona) on the cost of the materials purchased within the State of
Utah.
The question is whether the purchase of materials from vendors
within the State of Utah for the specific use on an out-of-state
real property construction job are subject to Utah sales tax?
The purchases are not subject to Utah sales tax because the
State of Utah is prohibited from taxing such purchases under the
Constitution of the United States. Utah Code Ann. § 59-12-104(12).
Section 59-12-104, Utah Code Ann., provides, in part, as
follows:
"59-12-104 Exemptions.
The following sales and uses are exempt from the taxes
imposed by this chapter:
(1)

...

(12) sales of use property which the state is prohibited
from taxing under the Constitution or laws of the United
States or under the laws of this state; ..."
Rule R865-44S of the Sales and Use Tax Rules of the Utah State
Tax Commission provides, in part, as follows:
"Rule R865-44S. Sales in Interstate Commerce Pursuant to
Utah Code Ann. 59-12-104.
A. Sales made in interstate commerce are not subject to
the sales tax imposed. However, the mere fact the commodities
purchased in Utah are transported beyond its boundaries is not
enough to constitute the transaction of a sale in interstate
commerce. When the commodity is delivered to the buyer in
this state, even though the buyer is not a resident of the
state and intends to transport the property to a point outside
the state, the sale in not in interstate commerce and is
subject to tax.
B. Before a sale qualifies as a sale made in interstate
commerce, the following must be complied with:
12

1. the transaction must involve actual and physical
movement of the property sold across the state line;
2.
such movement must be an essential and not an
incidental part of the sale;
3.
the seller must be obligated by the express or
unavoidable implied terms of the sale, or contract to
sell, to make physical delivery across a state boundary
to the buyer; ..."
In this case, the facts satisfy all of the above statutory and
regulatory provisions:
1. The transaction actually involved the actual and physical
movement of property sold across a state line.
2. The movement across a state line was an essential and not
an incidental part of the sale.
The transaction involved the construction of the real property
improvements out of state.

The movement of the materials across

the state line was essential to the transaction since the materials
had to be out of state to satisfy the construction contract.
3. The seller was obligated by the express and unavoidable
terms of the sale agreement to make delivery of the property, which
was the subject matter of the sale, across a state boundary to the
purchaser.
In this case, the transaction is the contract to construct
real property improvements outside the State of Utah.
The transaction involves the purchase of materials, both
inside and outside the State of Utah, the transportation of the
materials to the construction site outside the State of Utah and
the construction of the real property improvements.
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Therefore, the transaction did in fact involve the actual and
physical movement of the property (i.e. materials) across the state
line.
The movement of the materials was an essential part of the
sale since there was no reason for the Petitioner to make the
purchase

(i.e. the sale) unless the materials were needed to

construct the out-of-state real property improvements.
Under the terms of all of the construction contracts, the
seller (i.e. the Petitioner) was specifically obligated to provide
the materials at the out-of-state construction site.
Accordingly, all of the specific requirements set forth in
Rule R865-44S have been satisfied and the sale (i.e. purchase by
the Petitioner) is not in interstate commerce and is not subject to
tax.
The Commission has determined the provisions of R865-44S have
not been satisfied so as to treat the transaction as one within
interstate commerce.
The Commission relies on Pacific States Cast Iron Pipe Company
v. State Tax Commission of Utah. 369 P.2d 123 (Utah 1962), rev'd 83
S.Ct. 925 (1963) ("Pacific States").
Pacific States purchased materials within Utah, collected the
materials to manufacture the product

(i.e. pipe) in Utah and

delivered the finished product to its purchasers outside the State
of Utah.
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Pacific States contended the purchase of the material was not
subject to sales tax since the material was used in the manufacture
of products to meet the specifications of out-of-state jobs.
Pacific States was not obligated to create real property
outside the State of Utah, its sole obligation was to deliver
personal property to a purchaser outside the State of Utah.
In Pacific States, supra, the United States Supreme Court
found that title passed to the purchaser at the seller's foundry in
Utah.

Based on this finding, the Court reversed the Utah Supreme

Court which had previously held the purchase of the materials was
a transaction in interstate commerce and exempt from sales tax.
In this case, title could have not passed to the purchaser in
Utah since the sole obligation of the Petitioner was to construct
real property outside the State of Utah.
Accordingly, Pacific States is distinguishable on the facts
and is not determinative in this case.
In this case, the Petitioner's contractual obligation was to
create (i.e. construct) real property outside the State of Utah.
Under R865-44S, the conversion does not occur until the real
property is created.
The Commission has also determined the provisions of R865-44S
and § 59-12-104(12) have not been satisfied because the purchase of
the materials was a completed transaction in the State of Utah, and
therefore, the Petitioner was the consumer of the materials within
the State of Utah.

Citing Rule R865-58S-1A.
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R865-58S-1 provides the person who converts personal property
to real property is the consumer of the property since he is the
last one to own it as personal property, and therefore, the
purchase of the personal property is subject to sales tax.
The Petitioner agrees with the rule, however, in this case,
while the Petitioner may have been the consumer of the property,
the consumption of the personal property by the conversion to real
property occurred outside the State of Utah (i.e. in Arizona, New
Mexico or Nevada), and therefore, the conversion or consumption is
not subject to taxation by the State of Utah.
Ralph Child Construction Co. v. State Tax Commission of Utah,
362 P.2d 422 (Utah 1961), ("Ralph Child"), cited by the Respondent
in

its Brief before the Utah

applicable to this case.

State Tax Commission,

is not

In Ralph Child, supra, the conversion

from personal property to real property occurred within the State
of Utah.
In this case, the conversion from personal property to real
property occurred outside the State of Utah. The facts here, as in
Pacific States, supra, are clearly distinguishable.
In this case, no conversion or consumption occurred in Utah,
thus, there is no basis for taxing the purchase of the materials in
Utah.

Also see Butler v. State Tax Commission of Utah. 367 P.2d

856 (Utah 1962).
Issue IV, Sales for resale.
The Petitioner has known all of those customers with whom it
has done business on a wholesale (i.e. resale) basis for a long
16

time and has, in the past, obtained resale numbers or other
documentation sufficient to determine that in fact the transactions
described in Exhibit 1 were in fact sales for resale.

The record

reflects the testimony of Mr. Holm to that effect.
Issue V, Negligence Penalty.
Section 59-12-110 provides, in part, as follows:
"59-12-110.
(1)

Overpayments and Penalties.

...

(5) If any part of the deficiency is due to negligence
or intentional disregard of authorized rules with knowledge
thereof, but without intent to defraud, there shall be added
a penalty as provided in Section 59-1-401 and interest at the
rate prescribed in Section 59-1-402 to the amount of the
deficiency from the time the return was due. ..."
Section 59-1-401 provides, in part, as follows:
M

59-l-401.

Penalties

(1)

...

(3)

The penalty for underpayment of tax is as follows:

(a)
If any underpayment of tax is due to
negligence, the penalty is 10% of the underpayment. . ..,f
Section 59-1-402 provides as follows:
"59-1-402.

Interest.

The rate of interest applicable to any tax provision
administered directly by the commission is 12% annually."
The penalty the Commission proposes to assess and collect
relates to the transactions where the Petitioner believed its
transactions involving the purchase of materials within the state
for use on out-of-state construction jobs did not require the
payment of sales tax.
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The Petitioner

relied

on a good

faith belief

that

its

transactions satisfied the requirements of Rule R865-44S excluding
the purchase of materials in Utah from the applicability of the
sales tax where the materials were to be used on out-of-state
construction jobs.

CONCLUSION
For all of the foregoing reasons, Petitioner, Tummurru Trades,
Inc., respectfully submits the decision of the Utah State Tax
Commission should be reversed.
RESPECTFULLY SUBMITTED this 15th day of February, 1990.

By
feS JM BtfJLfcet^C, ESQ.
COUNSEL FOR PETITIONER
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I caused to be served this 15th day of
February,

1990, four

(4) copies

of

the

foregoing

Brief

of

Petitioner, Tummurru Trades, Inc., as required by Rule 26(b) of the
Rules of the Utah Supreme Court, by United States Mail, first class
postage prepaid, upon the following:
R. Paul Van Dam, Esq.
Attorney General of Utah
Stephen G. Schwendiman
Chief, Tax & Business Regulations
Brian L. Tarbet
Assistant Attorney General
130 State Capitol
Salt Lake City, Utah 84114
Attorneys for
Utah State Tax Commission

J ^ J A Y < K J j Z 0 C K , ESQ.
COUNSEL FOR PETITIONER
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ADDENDUM
FOr
' BRIEF OF PETITIONER •. •
BEFORE T H E UTAH STATE TAX COMMISSION

TUMMURRU TRADES, INC.,
' •

PelJ t n u n i
xuDXHGS OF FACT,
CONCLUSIONS OF LAW
-vn FINAI , DECISION

AUDITING ]: 'J VISION O F T H E
UTAH STATE TAX COMMISSION,

1 appeal No.

88 125 4

)

Respondent.

•' •

.-' Tlr: J s in: iia t I: vi za me

)

*

:: Comm] ssi c i :i

pursuant to Rules of Administrative Procedure ar*c Administrative
Procedures Act for formal adjudicative proceedings.
arineared representing tne Petitioner,

iso appearing for the

Petitioner was Richard Holr; E:\Z Jethrc Barlow.
a p p e a r e d r e j: > r e s eiif: i n

Jay Bullock

-

Brian Tarbet

s • ::: a j: pe a r i n g I m 1 I i E

Respondent was Ken Coo*, a:.,, t ~i. Jacobs en,

James E , Harvard,

Presiding officer, heard the matter for and in behalf of the T a x
Commissioi i.
Eiased upon, the evidence and arguments presented at: t h e
hfjar :iiiQ , tl ie T a x C o m m i s s i c >n ma Ices i t s

•

•; • .

•

FINDINGS OF FACT
1.

The Tax in question is sales tax.

2.

The period in question is October 1, 1984 through

September 30, 1987.
3.

The Petitioner is a Utah Corporation with its

principal place of business in Hilldale, Utah.
4.
operation.

The Petitioner is involved in three phases of
Those phases aro: general contractor, retail sales of

building materials and wholesale sales of lumber and building
materials.
5.

In its wholesale operation, the Petitioner would

sell materials to general contractors as a package basis.

As part

of the sale, Petitioner would deliver the materials to an out of
state site designated by the purchaser.

The question before the

Tax Commission is whether or not delivery out of state was a
delivery and an integral part of the transaction.
6.

As a general contractor, the Petitioner is licensed

and bonded to build buildings.

Some of the construction is

modular, done on its site in Hilldale, Arizona.

Other job sites

are stick-built on site.
7.

Petitioners sell wholesale to other lumber yards and

retailers who then re-sell the merchandise.
8.

The documentation submitted by the Petitioner was

incomplete at best and showed deliveries both in and out of the
State of Utah and picked up by the purchaser within the State of
Utah without address or destination.
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9.

T h e Petitioner p r e s e n t e d t e s t i m o n y In lieu of

exempt i CM

n 1 I f i r ill i • i n iin

f t empt I

f.at i sf} I I i 11 quirements

(if Rule 2Ji

t" establish that individuals v'.o had net piovided

v a l i d exer^rtion certificates w e r e e n t i t l e - -^ an exemption b e c a u s e
t h e y were ; ^:

.;.^
!.

nil cifj * *

rales tax va: cnarged *

-

contractors regardlerr

.e^tination.
• LI.-Lav,..*.; i.i.J n o general ledger t? i

the time

* the audit

/ ' c r

existence

figures were very sketch\

audit..
any i n f o r m a t i o n supplied b}
la uitr.1

t <- r^:.i

centre

:.• .

conf ra^t i n n ^r>errt:or

+*>.*

t h e general inventory at t h e retail /wholesale outlet and use in

a job

designation.
I "etitioner did not maintain separate books for the

three

operations.
Petitioners did collect and pay sales tax on thei, r Utah

r-^" : ' ""•.i-.'r-fr yard

oper^icr;
uuNUJLjbiuNS OF LAW

..-.

Tax Commission R u l e R865-44S-1 exempts sales made in
: •.-•'*.: s: f~ - : online ice fr om sal es tax

However, that exemption, is

qualified where the transaction must involve actual phj r sical
movement: of the property sold across state lines.

Such

movement

must be an essei it i all ai: I :i i 10 l: a i : > :i i ixii dent a] par t: c f t:l: le sal e and •
the seller must be obligated by the express c r unavoidable implied

terms of the sale or the contract to sell to make physical
delivery of the property across the state boundary lines to the
buyer.
2.

"Taxpayer selling tangible personal property or

services to exempt customers are required to keep records
verifying the nontaxable status of such sales."
3.

Rule R865-23S-1.

"Sales of tangible personal property to real

property contractors. . . . is generally subject to tax."
Commission Rule R865-58S-1A.

Tax

The person who converts the personal

property into real property is the consumer of the personal
property since he is the last one to own this personal property.
(Rule 58S, Supra.)
4.

"The contractor must accrue and report tax on all

merchandise bought tax free and used in performing contracts to
improve and repair real property.

Books and records must be kept

to account for both materials sold and material consumed."

Rule

R865-58S-1-B-2.
5.

"Sales of materials and supplies to contractors for

use in out-of-state jobs are taxable unless sold in interstate
commerce in accordance with Rule R865-44S." (58S Supra).
DECISION AND ORDER
The Tax Commission, after reviewing the evidence and
arguments of the Petitioner, finds that the Petitioner has not met
the requirement of selling materials in interstate commerce
according to Rule 44S. Specifically the Tax Commission finds that
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Petitioner has not maintained sufficient records to indicate the
FT i F i t 1 f ' l
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mi i mmission that the contractoi picked up the materials in llt<ih
Thf flci> Commission IIHIIIM lin1r Uiil whrir 'Ta 1 id exemption
certiiiccieb are :.•*. J U ^ W C.:.., r.&irtcim. <c .c.^ oi LIJH record* by
Petitioner that self serving testimony if n- * sufficient to
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supr •* <

:

-

ustify the non-coll^c: :o:

Thereto:e
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- v e Decision and Order of * *

Tax Commission m a t Petitionee's reguesi :t ut-.-^

'*

*-..

.

v

State
tax

is due or <-': transaction whereby the Petitioner was the real
proj erty
property.

No consideration is given by the Tax Commission of the

use of the materi a] s out of state where the contractor
I Jcfinked I'UIIII i i n / l o r i n t h e i

:c

- a

.. - ^ v .

materials in the State of Utah,

Further, insufficient evidence

has been submitted which would support the contention that the
materials were delivered out c f state as part: of tl le sale
Attempting to insert testimony as it relates to exempt sales is
i n s I I f f i c i e i I t 1: : c c • r t: e ::: 1: 1 1 I = ::I e f i c i e i i c ]r c f i i c t: m a i i I ii: a i n i i : , :j
appropriate books and records and maintainii lg exemption

_5_

c e r t i f i c a t e s on the t r a n s a c t i o n s involved.

The Tax Commission

affirms t h e negligence p e n a l t y t h a t r e l a t e s t o t h i s t r a n s a c t i o n .
DATED t h i s £)& - day of

Qjtf^jP

, 1989.

BY ORDER OF THE UTAH STATE TAX COMMISSION.

R.H. Hansen
^h^irman
^t^s?

G. Blaine Davis
Commissioner

Toe B. Pacheco
Commissioner
NOTICE: You have
to file a request
the date of final
judicial review.

ten (10) days after the date of the final order
for reconsideration or thirty (30) days after
order to file in Supreme Court a petition for
Utah Code Ann. S§ 63-46b-13(l), 63-46b-14(2)(a)

JEH/lgh/7301w
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PIFICATE
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i copy of the foregoing

Decision to the following:
Tummurru Trades, Inc.
c/o J. Jay Bullock
353 East 300 South
Salt Lake City, UT

/

/

James H. Director, Auditing D:
Heber K. Wells Bldg.
Salt 1 f.M Clt\
• ].34
Craig Sandberg
Assistant Director, Auditing
Heber M. Wells Building
Salt Lake City, UT 84
Sam Vong
Operations, Central Files
Heber M. Wells Building
Salt Lake City, UT 84134
Brian Tarbet
Assistant Attorney Ge:..
State Capitol Building
Salt Lake City, UT 8'

DATED this ^?<P ^ day ol

6^24^

Secretary

, 1989

